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QUESTIONS PRESENTED
FIRST ERROR
Whether the Utah Court of Appeals committed error when it
concluded that the Industrial Commission's classification of the
Polaris as a hot water heating boiler was unreasonable even though
two expert witnesses with over 54 years of combined experience in
the boiler inspection field testified at the hearing that the
Polaris should be classified as a hot water heating boiler for
safety purposes, and there were no expert witnesses testifying to
the contrary?

SECOND ERROR
Whether the Utah Court of Appeals committed error when it
concluded that exempting the Polaris hot water heating boiler from
regulation under the Utah Boiler Code does not defeat the purpose
of the statutory scheme for boiler safety when it admitted that it
neither reviewed the Boiler Code in depth, nor referred to
legislative history?
THIRD ERROR
Whether the Utah Court of Appeals erroneously concluded that
Mor-Flo's representation that the Polaris is not designed to boil
water removes the Polaris from the classification of boilers even
though the Polaris could boil water, and could create a safety
hazard if the controls failed?

1

FOURTH ERROR
Whether the Utah Court of Appeals erroneously concluded that
there were no safety concerns with the Polaris even though the
legislature through its statutory scheme, and the expert testimony,
focused on the reasons why the Polaris when used in locations under
the jurisdiction of the Industrial Commission should be built
according to standards of the American Society of Mechanical
Engineers as mandated by U.C.A. Section 35-7-6?
FIFTH ERROR
Whether the Utah Court of Appeals judicially legislated when
it concluded that the Department of Health will regulate the
Polaris for safety even though the Industrial Commission is given
authority to regulate in locations under the jurisdiction of the
Industrial Commission by U.C.A. Section 35-7-5 et seg?
SIXTH ERROR
Whether the Utah Court of Appeals committed error when it
determined that there were no construction standards for the
Polaris under the ASME Code as incorporated into U.C.A. Section
35-7-5 et seg.?
SEVENTH ERROR
Whether the Utah Court of Appeals committed error when it
determined that using the Polaris for a space heating function
(heating portions of a building) does not require the Polaris to be
classified as a hot water heating boiler?
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CITATION TO OPINION OF THE UTAH COURT OF APPEALS
The Utah Court of Appeals 7 decision in this case is at
Appendix A, and the citation is Mor-Flo Industries v, Board of
Review, 166 Utah Adv. Rep. 17 (CA, Aug. 2, 1991)(hereafter MorFlo) .
STATEMENT OF JURISDICTION
The Utah Supreme Court has jurisdiction over this case based
on U.C.A., Sect. 78-2-3(5) which provides that the Utah Supreme
Court may grant certiorari for a petition for review of an
adjudication by the Utah Court of Appeals.

The Utah Court of

Appeals issued a decision in this case, citation above, which was
filed by that Court on August 2, 1991.

The petition for certiorari

to review that decision was timely filed in the Utah Supreme Court
on September 3, 1991.

CONSTITUTIONAL PROVISIONS, STATUTES,
AND RULES
DUE TO THE VOLUME OF STATUTES AND RULES, THEY ARE MORE FULLY SET
OUT IN THE APPENDIX.
Constitution of Utah, Art. XVI, Sections 1,7, and 8.
Utah Code Annotated, Sect. 26-15-3.
Utah Code Annotated, Sect. 35-7-5 et seq.
Utah Code Annotated, Section 58-56-4.
Utah Code Annotated, Sect. 63-46b-16.
Utah Boiler and Pressure Vessel Rules and Regulations, Part II,
Sect. 16(i), (k) (eff. Oct. 1, 1988).
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Utah Boiler and Pressure Vessel Rules and Regulations, Part I,
Sect. 6, 6(j), 6(k), 6(1), 6 (m) (eff. Oct. 1, 1988).
STATEMENT OF THE CASE
This case involves a decision of the Board of Review of the
Industrial Commission (Commission) upholding an order issued by its
safety division requiring the removal of Polaris water and space
heating units for failure to bear a stamp of the American Society
of Mechanical Engineers showing that the Polaris unit had been
built in accordance with the provisions of U.C.A. Section 35-7-6.
The Court of Appeals reversed this decision on August 2, 1991.
A boiler inspector for the safety division of the Industrial
Commission visited Arlington Place Condominiums in February 1989 to
inspect its Polaris space heating system.

The Polaris units

supplied potable water like domestic water heaters, but unlike
domestic water heaters, also had additional pipe coils and fans
to enable them to provide space heating for the apartments in which
they were situated.
The inspector determined that because the Polaris system
provided space heat that it was most appropriately covered by the
Utah Boiler Code and the Commissions boiler and pressure vessel
regulations.

Because the Polaris units did not have the stamp of

the American Society of Mechanical Engineers (ASME) required for
boilers under the Utah Boiler Code, he ordered them removed.
In March 1989, the safety division sent a letter to Arlington
Place ordering the units removed.

The parties then entered into

negotiations delaying a final decision.

4

In August 1989, the

division sent a final letter ordering the Polaris units removed
within thirty days.

Petitioner Mor-Flo Industries (Mor-Flo), the

manufacturer of the Polaris, challenged the order, but it was
affirmed on May 4, 1990 after an evidentiary hearing before an ALJ.
Appendix B.

Ultimately, the Commission upheld the safety

divisions initial order and denied Mor-Flo's motion for review
stating,
The record clearly demonstrates, and [Mor-Flo]
does not contest, that [Mor-Flo's] device is a
functional hybrid.

Besides supplying hot water,

it is designed to provide heat to raise the air
temperature of an enclosed space.
Order Denying Motion for Review, Ind. Comm'n of Utah, August 22,
1990.

Appendix C.

The Utah Court of Appeals on August 2, 1991 vacated and
reversed the Commission's order, and held that the Polaris units
were not boilers under the Utah Boiler Code.
The Industrial Commission of Utah petitioned this Court for
review of the decision of the Utah Court of Appeals on September 3,
1991.
ARGUMENTS
FIRST ERROR
Whether the Utah Court of Appeals committed error when it
concluded that the Industrial Commission's classification of the
Polaris as a hot water heating boiler was unreasonable even though
two expert witnesses with over 54 years of combined experience in
5

the boiler inspection field testified at the hearing that the
Polaris should be classified as a hot water heating boiler for
safety purposes, and there were no expert witnesses testifying to
the contrary?
FIRST ARGUMENT
The Utah Court of Appeals concluded that the Commission's
interpretation of the Boiler Code was not reasonable in classifying
the Polaris unit as a hot water heating boiler which was being used
to heat buildings by circulating hot water.

Two expert witnesses

qualified by credentials, extensive training, and long experience
testified that the Polaris should be classified as a hot water
heating boiler. R. 63-64, 82-83.
Two witnesses testified on behalf of Mor-Flo that the Polaris
should not be so classified, but there is absolutely no evidence as
to any qualifications which could provide some assurance to the
Court of Appeals that the testimony of Mor-Flo's witnesses should
be given any greater weight than that given to passersby pulled in
off the street to testify.

R.

88, 115-116.

The Industrial Commission gave credence to the testimony of
these expert witnesses which was uncontroverted by other experts.
The agency and the Court of Appeals were not at liberty to reject
the testimony of an expert and substitute their own conclusions in
the absence of close scrutiny.

Cf.

Ringsby Truck Lines, Inc. v.

U-S., 263 F.Supp. 552,555(D.Colo. 1967); Davis v. Randall. Inc. v.
U.S., 219 F. Supp. 673(W.D.N.Y. 1963).

There was no

indication in its opinion that the testimony of the Commission
6

experts was even considered by the Court of Appeals. For example,
the Court of Appeals apparently did not appreciate the technical
terms of art associated with the boiler industry, and determined
that a boiler must boil water; the Polaris did not boil water
unless there was a malfunction, therefore, according to the Court
of Appeals, the Polaris must not be a boiler.

Opinion, at 10.

Yet, both boiler experts testified that the Polaris should be
classified as a boiler.

R. 63-64, 69-70, 83. No other witness was

qualified as a boiler expert, or was qualified as an expert in any
other relevant area of expertise, to refute the testimony of the
boiler experts.
The legislature has given the Industrial Commission authority
to deny operation to boilers which do not "comply with the safety
rules of the commission." U.C.A. Section 35-7-7.

The Commission's

order was eminently reasonable, and this error committed by the
Utah Court of Appeals entitles the Industrial Commission to a grant
of certiorari.
SECOND ERROR
Whether the Utah Court of Appeals committed error when it
concluded that exempting the Polaris hot water heating boiler from
regulation under the Utah Boiler Code does not defeat the purpose
of the statutory scheme for boiler safety when it admitted that it
neither reviewed the Boiler Code in depth, nor referred to
legislative history?
SECOND ARGUMENT
The Court of Appeals held that:
[E]xempting the Polaris from regulation under
7

the Utah Boiler Code does not defeat the purpose of the statutory scheme as the unit is
incapable of reaching boiling temperatures
and fits more narrowly under the definitional
requirements for a water heater.
Mor-Flor supra. at 20.
It is difficult to understand how the Court could reach this
holding when it stated unequivocally earlier in its opinion that it
"need not review the Boiler Code in depth, nor refer to legislative
history" in determining the standard of review applicable.
18.

Id.

at

It is clear that the Court of Appeals not only did not feel it

necessary to understand the statutory scheme in regard to review,
but it did not comprehend the statutory scheme in connection with
this issue.

Its lack of understanding of the purpose of the Boiler

Code becomes apparent when the Court simply says that the purpose
of the Utah Boiler Code is "to insure the safety of those dealing
with boilers."

Id. at 19. Nowhere in the Boiler and Pressure

Vessel Act is this latter statement found.

The Act provides a much

broader statement of safety concerns which not only encompasses
those persons "dealing" with boilers and pressure vessels, but also
includes the safety of others such as the public and workers who
may be affected by the dangers presented by unsafe boilers.
U.C.A., Section 35-7-5 et seq.
The Court of Appeals should not have found that the action of
the Industrial Commission was unreasonable without an in depth
review of the agency interpretation, statutory scheme, and
legislative history.

Cf. Maha'Ulecru v. Land Use Common, 71 Haw.

332 (Haw. 1990), 790 P.2d 906, 910(Haw. 1990); Thomas v^ Dept. of
8

Social and Health Serv.. 58 Wash. App. 427, 793 P.2d 466, 468(Wash.
App. 1990).

The Industrial Commissions construction of its own

statute should have been accorded great weight.

Amaxf Inc. v.

Colorado Water Quality Control Comm'n, 790 P.2d 879, op. mod.
(Colo. App. 1989).
This failure of the Court of Appeals to adequately review the
statutory scheme, legislative history, and interpretations of the
Industrial Commission entitles the petitioner to a grant of
certiorari.
THIRD ERROR
Whether the Utah Court of Appeals erroneously concluded that
Mor-Flo's representation that the Polaris is not designed to boil
water removes the Polaris from the classification of boilers even
though the Polaris could boil water, and could create a safety
hazard if the controls failed?
THIRD ARGUMENT
The Court of Appeals erroneously determined that since the
Polaris was not designed to boil water, there was no safety risk.
Whether the Polaris can or cannot boil water is of no moment.

The

definition of boilers does not require boilers to be able to boil
water.

The following is the definition of boiler:
A closed vessel in which water is heated, steam is
generated, steam is superheated, or any combination
thereof, under pressure or vacuum by the direct
application of heat.

9

Boiler and Pressure Vessel Rules, Part I, Para. 6 (1988).

Thus,

this rule does not require a device to boil water to be a boiler.
Units that are designed to supply hot potable water are known as
hot water supply boilers.

Id. at Para. 6(j). Units that are

designed to provide hot water for space heating are known as hot
water heating boilers.

Id. at Para. 6(k).

U.C.A. Section 35-7-5 allowed an exemption for tanks of the
type "commonly known as domestic water heaters."

The Polaris is

certainly not commonly known since it performs space heating
functions which water heaters do not.

Therefore it cannot be

exempt based on this statute.
A lengthier discussion relating to claimed exemptions by MorFlo is set forth in the argument for the fourth assigned error.
For the above reasons, the Industrial Commission should be
granted certiorari in this case.
FOURTH ERROR
Whether the Utah Court of Appeals erroneously concluded that
there were no safety concerns with the Polaris even though the
statutory scheme, and the expert testimony focused on the reasons
why the Polaris when used in locations under the jurisdiction of
the Industrial Commission should be built according to standards of
the American Society of Mechanical Engineers as mandated by U.C.A.
Section 35-7-6?
FOURTH ARGUMENT
The Court of Appeals erroneously concluded that the Commission

10

conceded that it had no safety concerns with the Polaris.
Commission never conceded this point.

The

The brief of the Industrial

Commission argued, among other safety arguments, that if these
devices had been built under the ASME Code that the Commission
could be assured that the "units installed in Utah are safe in
terms of such components as material and construction."

Brief of

Respondent (Petitioner), pg. 35. Additionally, the brief further
argued that the objective of the ASME Code was to "afford
reasonably certain protection of life and property and to provide a
margin for deterioration in service so as to give a reasonably
long, safe period of usefulness."

Brief of Respondent

(Petitioner), pg 34. This language can hardly be construed to be a
concession.
The legislature mandated that hot water heating boilers used
in locations under the jurisdiction of the Industrial Commission
would be constructed according to the standards set forth by the
American Society of Mechanical Engineers.
& 6.

U.C.A., Sections 35-7- 5

The Polaris is a hot water heating boiler since it is being

used for space heating.

Utah Boiler and Pressure Vessel Rules and

Regulations, part I, section 6(j). The "heating" in the definition
is a term of art meaning that the boiler is used for space heating.
The Polaris also meets the definition of a hot water supply boiler
since it also supplies hot potable water. Utah Boiler and Pressure
Vessel Rules and Regulations, part I, section 6(k).

Thus, the

Polaris is a hybrid device as determined by the ALJ and the
Industrial Commission.
11

The 1986 version of the ASME Code, Section HLW provided, after
a three year review by a special task force, that Section HLW would
apply to lined water heaters supplying potable hot water for
commercial purposes other than for space heating.
HLW, Introduction and Article I, (a)(1986)(Appendix

ASME Code, Part
)• Later,

addenda to the 1986 version of the ASME Code substituted the
language "Part HLW is not intended to apply to hot water heating
boilers" for the language in the earlier version which read "other
than for space heating."
(a), pg. 143 (Appendix

ASME Code, Part HLW, Article I, HLW-100
).

The Court of Appeals erroneously concluded that the removal of
the language "other than for space heating" implied that there was
"an intention to include such water heaters under the section
specifically addressing water heaters, not the section addressing
boilers...."

Opinion, at 9.

From the opinion, it is clear that

the Court disregarded or never considered the language which stated
that Part HLW "is not intended to apply to hot water heating
boilers."

This language clearly says that units such as the

Polaris which are hot water heating boilers are governed by
provisions other than Part HLW.

To back up this admonition, the

National Board of Boiler Inspectors confirms that "a potable water
heater shall not be installed or used as a heating boiler."
National Board of Boiler Inspectors (1987).

EHB-5,

The National Board

further defines water heater as "a closed vessel used exclusively
to supply potable water

"

Id. at 8.

Since the Polaris is not

being used exclusively to supply potable water, but is also being
12

used for space heating, the Polaris must be governed by the Boiler
Code.
The Court of Appeals should have deferred to the Industrial
Commission based on previous rulings of this Honorable Court. Where
agency decisions deal with technical questions which call for
exercise of expertise, born either of technical background and
training, or of experience in dealing with numerous similar
problems, this Court accords deference to the agency interpretation
because of the necessity to recognize discretion commensurate with
the nature of the issue.

Although this Court has said that the

latitude accorded may vary with the nature of the issue, this is
the type of case where the maximum deference should be made.

Salt

Lake City Corp. v. Dept. of Employment Sec., 657 P.2d 1312(Utah
1982).

The deference to be accorded to the Industrial Commission

is based on the grant of authority given to the Commission by the
legislature in connection with boiler matters.

U.C.A.

Section 35-

7-5 et seq.
The Court of Appeals' erroneous application of this Court's
recent case, Morton Int'l v. Utah State Tax Comm/n, 163 Utah Adv.
Rep. 34 (1991), to the instant case shows the need for a grant of
certiorari.

The Court of Appeals stated that Morton dictated no

deference to the Industrial Commission in Mor-Flo.
Morton were not in dispute.

The facts in

Id. at 34. The facts in the instant

case were disputed by the parties as to safety, and classification.
Additionally, in Morton there was no grant of discretion to the
State Tax Commission, while in Mor-Flo the statutes gave the
13

Industrial Commission discretionary power.

Had the Court of

Appeals not committed numerous errors which are discussed in the
other enumerated errors in this petition, the Court of Appeals
would have committed a mistake by holding that it was not required
by Morton to defer to the Commission.

Further, the Court of

Appeals apparently was not sure what Morton held because it then
attempted to remove possible error by stating that "even utilizing
the more deferential intermediate standard, the Commission's
interpretation of the Boiler Code was not reasonable."

The

allegation of unreasonableness was predicated on the Court of
Appeal's incorrect assessment of evidence and other errors which
were made in review of the statutes, rules, and testimony.
For the reasons stated, this Honorable Court should grant the
Industrial Commission's request for a grant of certiorari.
FIFTH ERROR
Whether the Utah Court of Appeals judicially legislated when
it concluded that the Department of Health will regulate the
Polaris for safety even though the Industrial Commission is given
authority to regulate in locations under the jurisdiction of the
Industrial Commission by U.C.A. Section 35-7-5 et seq?

FIFTH ARGUMENT
The Industrial Commission has been given statutory authority
under U.C.A., Section 35-7-7 to make rules and regulations for
public safety in connection with boilers and for safe boiler

14

operations.

The scope of the Industrial Commission's authority

extends to all boilers and pressure vessels used in industrial or
manufacturing establishments, business establishments, sawmills,
construction jobs and every place where workmen or the public may
be exposed to the risks thereof.

U.C.A., Section 35-7-5.

Notwithstanding this authority, the Court of Appeals held that
the Department of Health had power over the Polaris since it
determined that the Polaris was not a boiler, and was covered under
rules administered by the Department of Health.

Mor-Flo at 20.

The Court of Appeals attempted no analysis of the statutory
scheme with regard to boilers or nonboilers, but baldly concluded
that there were no safety problems with the Polaris even though a
boiler expert had testified that there was a safety problem with
the Polaris because it had not been constructed in accordance with
ASME standards.

R. 77-78.

If the Polaris had been built in

accordance with the ASME Code, then there was an assurance that the
material, metallurgy, welds, and design would be acceptable for
safety reasons.

The ASME Code was adopted because there were so

many boiler accidents.

Utah adopted the ASME Code to insure that

all units or pressure vessels installed in Utah were safe.

R. 77.

The legislature has provided through statute that the
Industrial Commission shall insure safety in, among other
locations, the workplace, and business establishments.

The demands

and pressures on heating units are generally much greater in these
settings than are the requirements in the residential unit.
15

The legislature did not intend to give the Department of
Health jurisdiction over hot water heating boilers of any size
being used in the workplace, businesses, and multiunit dwellings.
The holding of the Court of Appeals does not further the
legislative scheme of the Boiler Act.

Whereas the legislature has

committed broad discretion to the Industrial Commission to
effectuate the purposes of the Boiler Act, the Court of Appeals
substituted judicial legislation to withdraw that grant where units
such as the Polaris are concerned, and to grant another agency
jurisdiction in workplaces, businesses, and multiunit dwellings.
This grant was improper.

Cf. Salt Lake City Corp. v. Dept. of

Employment Sec., 657 P.2d 1312(Utah 1982).
The Court of Appeals could not properly determine that the
Department of Health could administer safety concerns within the
jurisdiction of the Industrial Commission because this issue was
outside the scope of review.
423(N.M. 1990).

Cf. Matter of Mountain Bell, 787 P.2d

Accord Madsen v. Fendler, 128 Ariz. 462(1990), 626

P.2d 1094(Ariz. 1990).
For the foregoing reasons, the Industrial Commission
respectfully requests this Court to grant certiorari to review the
decision of the Court of Appeals in this case.
SIXTH ERROR
Whether the Utah Court of Appeals committed error when it
determined that there were no construction standards for the
Polaris under the ASME Code as incorporated into U.C.A. Section
16

35-7-5 et sea,?
SIXTH ARGUMENT
The Court of Appeals accepted Mor-Flo's argument that because
the Polaris unit was not built to the ASME Code construction
requirements there were no construction standards for the Polaris.
This holding of the Court was wrong.

This holding in effect says

that the ASME Code must conform to how the Polaris was built, and
not that the Polaris must meet the standards imposed by the ASME.
What Mor-Flo was really saying, and what the Court of Appeals
misunderstood, was that Mor-Flo simply did not want to construct
its unit according to ASME construction standards.
Charles Allison, a boiler expert with 34 years experience, an
inspector for the National Board of Boiler and Pressure Vessel
Inspectors, testified that he reviewed manufacturers in his
employment, and that there was nothing peculiar about the Polaris
that prevented its being built according to ASME standards.

R. 84.

In fact, the vice president of sales for Mor-Flo admitted that MorFlo does "build water heaters to the ASME specifications." R. 107.
The reason given by Mor-Flo for not building the Polaris to the
ASME standard was that it believed the Polaris to be exempt and
that it did not know what the construction standards were under the
ASME.

R. 107.

The Utah Supreme Court should grant certiorari in order to
correct this error, and should reverse the Court of Appeals
decision since other manufacturers may also argue that because they
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did not build their units in accord with the standards of ASME,
they do not have to comply with the ASME Code.

SEVENTH ERROR
Whether the Utah Court of Appeals committed error when it
determined that using the Polaris for a space heating function
(heating portions of a building) does not require the Polaris to be
classified as a hot water heating boiler?
SEVENTH ARGUMENT
The Court of Appeals correctly determined that the ASME Code
was a construction code.

However, the Industrial Commission under

the authority of U.C.A. Sections 35-7-5 et seq. has promulgated
rules defining both construction and functional uses of boilers.
Units being used for certain purposes must also meet boiler
requirements.

The pertinent rule provides:

HOT WATER HEATING BOILER means a boiler in which no
steam is generated, from which hot water is circulated for heating purposes and then returned to the
boiler, and which operates at a pressure not exceeding 160 psig and/or [not exceeding] ... temperatures of
250 degrees F. at or near the boiler outlet.
Utah Boiler and Pressure Vessel Rules and Regulations, Part I,
Para. 6(j).
The distinction between a common domestic water heater and the
Polaris is that the Polaris provides space heating.

The Court of

Appeals found that the addition of a recirculating loop to a water
heater to keep water hot did not transform it into a boiler.
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Mor-Flo, at fn. 7.

But the recirculating loop which had been added

to the water heater was not the same as a space heating loop. The
recirculating loop was used only to provide instant hot water when
someone turned on the tap. The demands placed on the Polaris
during the heating cycle to provide both hot water for consumption,
baths, washing clothes, and space heating, among other uses, will
no doubt tax the system to a greater extent than will the
recirculating loop.
Mor-Flo claimed that its unit was exempt under the provisions
discussed in the fourth assigned error.

In order to accept this

argument, the Court of Appeals had to disregard the rulemaking
powers of the Commission, and the above cited rule defining a hot
water heating boiler.

The Court did this by saying that the rule

was a functional rule, and was not related to construction.

This

logic assumes that the Commission can have a construction rule or a
functional rule, but not both.

The Commission respectfully submits

that it can have both under its rulemaking power.
Public Serv. Commission,

Rotramel v.

546 P.2d 1015(0kl. 1975). Accbrd Bronson

v. Monnen, 270 Or. 469(Or. 1974), 528 P.2d 82(Or. 1974; cf. State
By and Through Dept. of Community Affairs v. Utah Merit System
Council, 614 P.2d 1259(Utah 1980).
For the above reasons, the Commission requests that the Utah
Supreme Court grant certiorari, and reverse the decision of the
Utah Court of Appeals.
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CONCLUSION

For the reasons set forth above, the Industrial Commission
respectfully requests the Supreme Court to grant certiorari to
review the decision of the Utah Court of Appeals in this case, and
to reverse that decision.
Respectfully submitted,

^

^

^

^

^

^

BENJAMIN A. SIMS
/ IJJBtfSTRIAL COMMISSION OF UTAH
^160 East 300 South
P.O. Box 510250
Salt Lake City, Utah 84151-0250
Attorney for Petitioner
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Before Judges Billings, Orme, and Russon.
BILLINGS, Associate Presiding Judge:
Petitioners seek review of a decision of the Board of
Review of the Industrial Commission (Commission) upholding an
order issued by it.? safety division requiring the removal of
Polaris water heating units. 'Hie safety division issued a
final removal order on August 30, 1989, claiming the Polaris
did not comply with the Utah Boiler Code. Following an
evidentiary hearing, an administrative law judge (ALJ) upheld
the removal order. The Commission affirmed and petitioners now
seek review in this court. We reverse.

FACTS
A brailding inspector for the safety division of the
Commission visited Arlington Place Condominiums in February
1989 to inspect its Polaris water heating system. The Polaris
units at issue are designed like most other water heaters, but
utilize an additional pipe loop or coil to provide space heat
when a fan blows air across the coil. After the water
circulates through the additional loop or coil it is returned
to the water heater where it is reheated. This arrangement
allows the Polaris to provide both potable water and space
heat, but does not substantially modify the water heater. The
Polaris is built to specifications required under Utah law for
a water heater, but not to specifications required for a boiler.
The inspector determined that because the Polaris system
provided both potable water and space heat, the Polaris was a
"hot water heating boiler," covered by the Utah Boiler Code and
the Commission's boiler and pressure vessel regulations.
Because the Polaris units did not have the stamp of the
American Society of Mechanical Engineers (ASME) required for
boilers under the Utah Boiler Code, he ordered them removed.
In March 1989, the safety division sent a letter to
Arlington Place ordering the units removed. The parties then
entered into negotiations delaying a final decision. In August
1989, the division sent a final letter ordering the Polaris
units removed within thirty days. Petitioner Mor-Flo
Industries, Inc. (Mor-Flo), the manufacturer of the Polaris,
challenged the order, but it was affirmed after an evidentiary
hearing before an ALJ.
Ultimately, the Commission upheld the safety division's
initial order and denied Mor-Flo*s motion for review stating,
The record clearly demonstrates, and
[Mor-Flo] does not contest, that
[Mor-Flo's] device is a functional
hybrid. Besides supplying hot water, it
is designed to provide heat to raise the
air temperature of an enclosed space.
. . . This functionally based
categorization subjects a dual-function
device to regulation for each function it
fulfills.

STANDARD OF REVIEW
On appeal, Mor-Flo contends the Polaris is a hot water
heater exempt from regulation under the ASME, incorporated into
Utah law through the Utah Boiler Code. Mor-Flo argues that the
Polaris complies with the standards required by the American
National Standards Institute (ANSI) and incorporated into the
Uniform Plumbing Code which has been statutorily adopted in
Utah and which is regulated by the Department of Health. The
Commission responds that the Polaris is a functional hybrid
used to provide heated potable water and space heating and
therefore is subject to regulation as both a water heater and a
boiler.
We must decide whether the Commission correctly concluded
the Polaris combination unit must meet the requirements for a
boiler under the Utah Boiler Code. See Utah Code Ann. § 35-7-5
to -9 (1988 & Supp. 1991). Petitioners contend the issue is
one of law and thus we should review the Commission's
determination for correctness without affording any deference.
Respondents argue for an intermediate standard of
reasonableness and rationality because of the Commission's
special expertise.
Proceedings commenced after January 1, 1988 are governed
by the Utah Administrative Procedures Act (UAPA), Utah Code
Ann. §§ 63-46b-l to -22 (1989). In Pro-Benefit Staffing v.
Board of Review, 775 P.2d 439, 442 (Utah App. 1989), this court
held that the intermediate standard of review of
reasonableness, previously applied by the Utah Supreme Court to
judicial review of an agency's determination of mixed questions
of fact and law or to an agency's "interpretation of the
operative provisions of the statutory law it is empowered to
administer," JLci. (quoting Utah Pep' t. of Admin. Servs. v.
Public Serv. Comm'n, 658 P.2d 601, 610, (Utah 1983)). was
consistent with section 63-46b-16(4)(d) of the UAPA.
However,
1. In Utah Dep't of Admin. Servs., the supreme court
elaborated upon the intermediate or reasonable and rational
standard of review. 658 P.2d at 611. The rationality aspect
of the intermediate standard was described as "a matter of
logic or completeness, such as when the question is whether the
Commission's findings of fact support its conclusion," or
whether a particular course of action i.s g rational means of
achieving a known policy goal. Ld. where an agency decision
involves interpretation of a special law, application of
factual findings to conclusions or "ultimate facts," or
balancing of competing values to select a certain goal a
reviewing court makes an independent judgment of the

the Utah Supreme Court recently reached a different conclusion
in Morton Int'l, Inc. v. Auditing Div. of the Utah State Tax
ComnT n. 163 Utah Adv. Rep. 34 (Utah 1991).
In Morton Int'l, the supreme court conducted an in depth
analysis of the effect of section 63-46b-16(4)(d) of UAPA 2 on
the standard of review for administrative interpretations of
statutes within an agency's area of expertise. The court
recognized its holding in Savage Industries Inc. v. Utah State
Tax Comm'n, 160 Utah Adv. Rep. 5, 7-8 (Utah 1991) that section
63-46b-16(4)(d) suggests a correction of error standard of
review when the court reviewing statutory construction is in as
good a position as the agency to interpret the statute and
indicated that "a court may decide that the agency has
erroneously interpreted the law if the court merely disagrees
with the agency's interpretation." Morton Int'1, 163 Utah Adv.
Rep. at 36 (quoting Savage Industries, 160 Utah Adv. Rep. at
7-8) (quoting Model State Admin. Procedure Act § 5-116, 15
U.L.A. 127-30 (1981)).
In Morton Int'1, the court acknowledged that UAPA did not
change the applicable standard of review where the agency has
been granted discretion, but the court noted that, "nothing in
the language of section 63-46b-16 or its legislative history
suggests that an agency's decision is entitled to deference
solely on the basis of agency expertise or experience." Morton
Int'1, 163 Utah Adv. Rep. at 36. The court concluded that
"absent a grant of discretion, a correction-of-error standard
is used in reviewing an agency's interpretation or application
of a statutory term." XJJ. at 36-37.
The Morton Int'1 court indicated that this conclusion
regarding the standard of judicial review may not significantly
affect review of agencies' interpretations and applications of
.(Footnote 1 continued)
reasonableness of the agency decision. Id.
On the other hand,
"reasonableness must be determined with reference to the
specific terms of the underlying legislation, interpreted in
light of its evident purpose as revealed in the legislative
history and in light of the public policy sought to be
served." L&. The court noted that a reviewing court should
not substitute its "preferences for the policy judgments of the
commission." Id.
2. Section 63-46b-16(4)(d) provides: "The appellate court
shall grant relief only if on the basis of the agency's record,
it determines that a person seeking judicial review has been
substantially prejudiced by any of the following . . . the
agency has erroneously interpreted or applied the law . . . ."

their own statutes because often where a court would summarily
grant an agency deference because of its expertise, it is also
appropriate to grant the agency deference on the basis of an
explicit grant of discretion, id. at 37, or on the besis of
statutory language suggesting the legislature left the specific
issue unresolved. id. Where legislative intent can be
discerned, the agency's interpretation is given no deference,
but where legislative intent is not discernible, the
determination is one of policy and the agency is given
deference. Id.
We need not review the Boiler Code in depth, nor refer to
legislative history to determine whether to apply a correction
of error or a reasonableness standard of review in this case,
as we have concluded that, even utilizing the more deferential
intermediate standard, the Commission's interpretation of the
Boiler Code was not reasonable.
REGULATION OF POLARIS UNDER UTAH BOILER CODE
The Commission's safety division contends the Polaris is a
hot water heating boiler regulated by the Commission under the
Utah Boiler Code and the specifications contained in the ASME.
However, the Commission admits that no provision in the ASME
specifically addresses water heaters which provide both potable
hot water and space heat, the latter by way of air blown across
an additional loop or coil of pipe. In fact, the only
reference to such a hybrid is in the ANSI standards utilized by
the Uniform Plumbing Code, incorporated into Utah law and
administered by the Utah Department of Health.3
3. The addenda to ANSI Z21.10.1 (1987) standards specifically
mention a "water heater suitable for water (potable) heating
and space heating." id. at 1.30.6.
Mor-Flo contends the Polaris combination unit is more
specifically referred to in the ANSI standards applicable in
Utah pursuant to the Uniform Plumbing Code (1988) incorporated
into Utah law through Utah Code Ann.§§ 26-15-3 (1990) and
58-56-4 (Supp. 1991) and the Polaris is in compliance with the
ANSI standards. Although the Commission argues that these
statutes were not in effect until after the initial letter was
sent to Arlington Place, we note that Mor-FK> appeals only from
the final letter determination requiring removal of the units
dated August 1989, after the effective date of the statutes,
and thus we do not find the Commission's argument persuasive.

The ASME Code does carefully delineate the characteristics
of commercial water heaters to distinguish them from boilers.4
See ASME Code, Section IV, Part HLW (1986 & 1988 addenda). The
1988 odaenda sets forth the following differences in applicable
criteria for water heaters versus hot water heating boilers:
(a) In a water heater, the temperature of
the water is limited to a maximum of
210°F. (b) A water heater is provided
with a corrosion resistant lining or
constructed with corrosion resistant
materials. (c) A water heater is intended
to supply potable hot water with 100%
makeup from a potable water supply
system. Therefore, certain controls and
indicating instruments, such as a water
level indicator, low and high water
cut-offs, and pressure and altitude gages,
are not necessary on a water heater.
Vessels built under the rules of Part HLW
may be used for storage of potable water.
The Polaris combination unit satisfies all three of the
above statutory requirements for a water heater. It is also
important to note that the ASME Code does not include a space
heating function as a criteria for distinguishing a water
heater from a hot water heating boiler.
Mor-Flo also calls our attention to the Utah Boiler and
Pressure Vessel Rules and Regulations, part I, section 6(m)
(1988) to support its argument that the Polaris unit continues
to satisfy the definitional requirements of a residential water

4. While commercial water heaters are addressed in part HLW of
the ASME Code, residential size water heaters are expressly
excluded. The Commission claims the distinguishing feature
argument based on the features outlined in part HLW-101 is not
helpful to Mor-Flo's position because the Polaris is a
residential unit and therefore exempt from part HLW of the ASME
Code. We believe the characteristics are still useful in
distinguishing a boiler from a hot water heater whether it is
commercial or residential. Furthermore, this approach is not
helpful to the Commission because it concedes that residential
water heaters are exempt from regulation under the ASME Code.

heater and is thus exempt from regulation by the Commission.
Section 6(m) defines a water heater as follows:
A closed vessel in which water is heated
by the combustion of fuels, electricity,
or any other source and withdrawn for use
external to the system at pressures not
exceeding 160 psig and shall include all
controls and devices necessary to prevent
water temperatures from exceeding 210
degrees F.
Again, it is undisputed that the Polaris meets these
requirements. Further, nothing in the definition expressly or
impliedly states that a water heater cannot be used for space
heating. In fact, section IV, part HLW-100 of the 1986 version
of the ASME Code expressly defined the scope of the provisions
dealing with commercial water heaters as encompassing, "water
heaters supplying potable hot water for commercial purposes
other than space heating." The 1986 addenda deleted the
section distinguishing general water heaters from water heaters
providing space heating thus implying that hot water heaters
that provide space heating are nevertheless hot water heaters
covered under part HLW of the ASME Code if commercial in size
and exempt from the code if residential in size.
The Commission counters that the Polaris is more
appropriately considered a hot water heating boiler under Utah
Boiler and Pressure Vessel Rules and Regulations, part I,
section 6(j). Section 6(j> provides:
5. The standards for design and construction set forth in the
ASME Code, incorporated into the Utah Boiler Code by Utah Code
Ann. § 35-7-6, exempt residential size water heaters that do
not exceed the following: (1) heat input of 200,000 BTU/hr;
(2) water temperature of 210°F; (3) nominal water-containing
capacity of 120 gallons. See ASME Code, section IV, part
HLW-101 (1986).
The Commission has also promulgated rules and regulations
pertaining to boilers and pressure vessels. Part II, section
16 sets forth units that are exempt from the rules and
subsection (i) provides: "HOT WATER SUPPLY BOILERS, WATER
HEATERS, INCLUDING LINED POTABLE WATER HEATEP when none of the
following limitations are exceeded: (1) n heat input of 200,000
Btu/hr. (2) a water temperature of 210 degrees F. (3) a
water-containing capacity of 120 gallons." Utah Boiler and
Pressure Vessel Rules and Regulations (1988).

HOT WATER HEATING BOILER means a boiler in
which no steam is generated, from which
hot water is circulated for heating
purposes and then returned to the boiler,
and which operates at a pressure not
exceeding 160 psig and/or at temperatures
of 250 degrees F. at or near the boiler
outlet.
The Commission specifically relies on the language "hot water
is circulated for heating purposes" to support its argument
that the Polaris is a hybrid and subject to regulation as a
boiler under the Utah Boiler Code. 6
We are not persuaded by the Commission's argument. The
Commission relies solely on the functional language of the
definition removing it from its context. We note that the ASME
Code is designed to require minimum construction specifications
for hot water boilers to protect the public. It is a
construction, not a function code.
The purpose of the Utah Boiler Code is to insure the
safety of those dealing with boilers. The key construction
difference between a water heater and a hot water heating
boiler under the Utah Boiler Code is the maximum allowable
water temperature. Water heaters are limited to 210 degrees F,
which falls below the boiling point, while hot water heating
boilers are permitted to operate at temperatures up to 250
degrees F, well above the boiling point. The Polaris units
operate at temperatures below 210 degrees F, and, unlike a hot
water heating boiler, do not have the capacity to reach the
boiling point and contain safety devices to keep temperatures
below 210 degrees F. When the Polaris combination unit is used
to provide space heat, it does not operate at a temperature any
higher than when it is used only for potable water, but simply
circulates hot water at its normal temperature through a coil.

6. The Commission repeatedly argues the Polaris is a hybrid
and thus subject to regulation under the Utah Boiler Code. We
are reminded of Abraham Lincoln's statement that "calling a
horse's tail a leg does not make H a leg." Hoards of Educ. of
the Granite, Murray City, Jordan and Salt Lake Citv School
Districts v. Salt Lake County Cumm'n, 7ag p.2d 1264, 1271 n.2
(Utah 1988) (Howe, J., concurring and dissenting).

Thus, there is no safety need to regulate such units under
the more stringent boiler construction regulations when water
heaters are already regulated for safety purposes by the
Department of Health. The Commission concedes that it has been
unable to identify any safety concerns with the Polaris.
We base our decision that the Polaris combination units
are exempt from regulation under the Utah Boiler Code as water
heaters on a number of factors. First, the Polaris meets the
definition of a hot water heater exempt under the ASME Code and
the Utah Boiler Rules and Regulations and it is not transformed
into a boiler merely by the addition of a space heating
function.7 Furthermore, it is undisputed that the Utah Boiler
Code and associated rules contain no construction standards
applicable to combination units such as the Polaris. It would
be absurd to require the Polaris to meet ASME requirements when
there are no specific construction requirements for combination
units. As matters stand, the only way the Polaris could
"comply" with the boiler code is if it were replaced by a
boiler.
Second, as discussed above, section IV, part HLW-101 of
the 1986 version of the ASME Code distinguished between hot
water heaters generally and those which provided space
heating. The 1986 addenda deleted the section distinguishing
general water heaters from water heaters providing space
heating. The deletion of the language distinguishing water
heaters used for space heating indicates an intention to
include such water heaters under the section specifically
addressing water heaters, not the section addressing boilers,
and to exempt them altogether from the Boiler Code if they are
of residential size.
Third, the Commission does not allege that the Polaris
poses any kind of safety risk. The Commission's inspector did
not identify any safety concerns regarding the Polaris. The
7. It is undisputed in the record that the ASME specifically
rendered its opinion in a letter that the addition of a
recirculating loop to a water heater did not transform the
water heater into a boiler and bring it within the code.
Although the addition of a space heating function is not
exactly the same, the equipment added to the water heater is
substantially the same. There is additionally a fan or blower
used to move air, but this equipment is distinct from the water
heater and its presence does not somehow convert what is
otherwise a recirculating water heater into a boiler.

purpose of the Utah Bo iler Code is to promote the safety of the
public by allowing the Commission to regulate boilers and
pressure vessels for s afety reasons. Accordingly, exempting
the Pcleris from regul ation under the Utah Boiler Code does not
defeat the purpose of the statutory scheme as the unit is
incapable of reaching boiling temperatures and fits more
narrowly under the def initional requirements for a water
heater. The Polaris w ill be regulated for safety by the
Department of Health a s it is a residential size hot water
heater subject to ANSI standards,
In conclusion, we conclude the Commission's determination
that the Polaris combination unit was a hybrid unit subject to
regulation as a boiler under the Utah Boiler Code must be
reversed. The Commission's order that Arlington Place remove
the Polaris units is therefore vacated.

Judith M. Billings,
Associate Presiding Judge

WE CONCUR:

Leonard H. Russon, Judge
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INDUSTRIAL COMMISSION OF UTAH
BY AND THROUGH THE SAFETY DIVISION,

ORDER DENYING MOTION FOR REVIEW

The Industrial Commission of Utah on Motion of Respondent Polaris
Water Heaters reviews the Order of the Administrative Law Judge in the
above-entitled matter dated May 4, 1990, pursuant to Utah Code Ann. Sections
35-1-82.53(1) and 63-46b-12.
On February 27, 1989, a Safety Division representative discovered two
dual-purpose water heater/space heating units in use at Defendant Arlington
Place's multi-family condominium facility. The units were not certified by
the American Society of Mechanical Engineers ("ASME") as required by the
Division's regulations for hot water heating boilers. The Division ordered
the units out of service, and Respondent Polaris Water Heaters ("Polaris")
appealed.
On May 4, 1990, an Administrative Law Judge of the Commission
issued Findings of Fact, Conclusions of Law, and Order holding the units
subject to the Division's jurisdiction and ordering their removal from
service. The manufacturer of the units, Mor-Flo Industries, Inc. ("Mor-Flo"),
has appealed the Order on the ground that the device as designed is exempt
from the Division's regulations promulgated pursuant to the Utah Code. The
Commission does not agree.
The scope of Utah's Boiler inspection law, Utah Code Ann. Sections
35-7-5 et seq.t is established by Section 35-7-5, applying the chapter "to all
boilers
or
pressure
vessels
used
in
industrial
or
manufacturing
establishments, business establishments, sawmills, construction jobs, and
every place where workers or the public may be exposed to risks from the
operation of boilers or pressure vessels." Subsection d of that provision
provides an exemption for ft[b]oilers and pressure vessels which are excluded
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from the Boiler and Pressure Vessel Code published by the American Society of
Mechanical Engineers." Respondent has pointed to no ASME exemption for its
device.
The Division's Boiler and Pressure Vessel Rules and Regulations,
Revision 3 (effective May 31, 1988), are applicable here. Part I, Rule 6,
Subsection (j) defines a hot water heating boiler as "a boiler in which no
steam is generated, from which hot water is circulated for heating purposes
and then returned to the boiler, and which operates at a pressure not
exceeding 160 psig and/or at temperature of 250 degrees F. at or near the
boiler outlet."
Under Subsection (m) of the rule, "WATER HEATER means a
closed vessel in which water is heated by the combustion of fuels, electricity
or any other sources and withdrawn for use external to the system at pressures
not exceeding 160 psig and shall include all controls and devices necessary to
prevent water temperatures from exceeding 210 degrees F." Respondent contends
that because its device meets all criteria for water heaters, its additional
space heating function should not require its classification as a hot water
heating boiler.
The record clearly demonstrates, and Respondent does not
contest, that Respondent's device is a functional hybrid. Besides supplying
hot water, it is designed to provide heat to raise the air temperature of an
enclosed space.
While a water heater, by definition, provides hot water
"withdrawn for use external to the system" (Subsection (m)), a hot water
heating boiler circulates hot water "for heating purposes" (Subsection (j)).
This functionally based categorization subjects a dual-function device to
regulation for each function it fulfills. As the Administrative Law Judge
properly found, the Division is within its statutory authority to require
heating devices in multi-family dwellings to meet ASME standards, a regulation
that is neither unreasonable nor arbitrary. The Commission emphasizes that
meeting ASME standards guarantees a measure of safety that it is the
Division's mandate to assure.
As was also pointed out in the Order,
Respondent can earn Division acceptance of its device by-either obtaining ASME
approval or working toward legislative change of the Division's statutorily
prescribed standards. However, until those standards are met or changed, the
Commission agrees that Respondent's non-complying devices must be removed from
service.

ORDER:
IT IS THEREFORE ORDERED that the May 4, 1990, Order of the
Administrative Law Judge enforcing the Division's Order for Removal is hereby
affirmed and Respondent's Motion for Review is hereby denied.
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Any appeal shall be to the Utah Court of Appeals vithin thirty (30)
days of the date hereof, pursuant to Utah Code Ann. Sections 35-1-82.53(2),
35-1-86, and 63-46b-16. Industrial Commission costs to prepare a transcript
of the hearing for appeals purposes shall be borne by the appellant.

Thomas R. Carlson
Commissioner

Dixie L'. Minson
Commissioner
Passed by the Industrial Commission
of Utah, Salt Lake City, Utah, this

Mrytl^L

'**r>°£

^fc^O^ 7 ^
Patricia 0. Ashfiy
Commission Secretary

August, 1990.
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INDUSTRIAL COMMISSION OF UTAH
BY AND THROUGH
THE SAFETY DIVISION,
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Charging Party,
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CONCLUSIONS OF LAW

POLARIS WATER HEATERS/
ARLINGTON PLACE,

*
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AND ORDER
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*
*
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HEARING:

Hearing* Room 334, Industrial Commission of Utah, 160
East 300 South, Salt Lake City, Utah, on March 22,
1990, at 8:30 o'clock a.m.. Said hearing was pursuant
to Order and Notice of the Commission.

BEFORE:

Janet L. Moffitt, Administrative Law Judge.

APPEARANCES:

The Charging Party was represented by Donald George,
Attorney at Law.
The
Respondents,
Polaris
Water
Heaters,
were
represented by Richard S. Mitchell, Attorney at Law.

The issue to be addressed in this matter is whether the units in
question produced by the respondent, Polaris Water Heaters, are brought by
definition within the jurisdiction of the charging party, Safety Division of
the Industrial Commission of Utah.

FINDINGS OF FACT AND DISCUSSION:
The units at issue in this matter are produced by Polaris Water
Heaters and Mor-flo. They are comprised of a water heating unit which has an
external unit through Which the heated water is pumped and is used for space
heating.
The water heating unit has controls on it Which preclude heating
beyond 210 degrees Fahrenheit. The units in question have not been approved
by ASME, American Society of Mechanical Engineers. Several of the units were
installed in a multi-family condominium facility, Arlington Place, at 100
South 1100 East, in Salt Lake City, Utah.
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On February 27, 1989, the units were inspected by a representative of
the Safety Division and were found not to be registered by ASME. On March 9,
1989, and again on August 30, 1989, the Division issued an Order for the
removal of the units inasmuch as they did not comply with the regulations
adopted by the Division which required an ASME certification.
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The respondents have appealed that Order alleging that the unit is a
heater and, thus, exempt from jurisdiction of the Division pursuant to
II, Section 16 of the Boiler and Pressure Vessel Rules and Regulations,
provides for exemption of hot water supply boilers and water heaters
do not exceed a capacity of 120 gallons or heat water beyond 210 degrees.

The charging party asserts that the units in question should be
classified as a hot water heating boiler, a vessel clearly within the
jurisdiction of the Division, even though the temperatures in the units in
question do not exceed 210 degrees. The Division bases their decision on the
fact that the units serve nofbnly as water heaters but also as space heaters,
thus focusing on entire function, as opposed to a portion of the function. The
respondents also point out that Part I, Section 6, defines a hot water heating
boiler as a unit from which hot water circulated for heating purposes and
operates at temperatures not exceeding 250 degrees. It is their belief that
the fact that the unit manufactured by the respondents falls within this
definition and that the 250 degrees cited in the definition applies to any
vessel which heats water under that temperature and is used for dual purposes.
After
an examination of the statements, briefs and testimony
submitted in this matter, the Administrative Law Judge is of the opinion that
the charging party has presented the most favorable position. In examining
all of the materials, the Administrative Law Judge is convinced that the intent
behind the Rules and, in fact, the charge of the Legislature to the Division
is to provide for a regular inspection of devices for heating in multi-family
dwellings and public buildings. The fact that the device in question is also
used for other purposes (in this case heating water) does not remove it from
the jurisdiction of the Safety Division.
The Safety Division has adopted as a standard that all such devices,
in order to be acceptable, must meet the standards of the American Society of
Mechanical Engineers. Although such a standard may be somewhat confining, it
cannot be considered unreasonable or arbitrary. It seems to the Administrative
Law Judge that the regulations are deficient in not providing for a situation
Where there may be some variance allowed from the ASME standard after appropriate investigation by the Division. However, that is outside the purview of
the matter presently before us. The units in question have not been approved
by ASME for reasons which were not presented at the hearing. It would appear
to the Administrative Law Judge that the respondents may either take the course
of getting appropriate approval for their units by ASME or work towards
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changing legislatively the standards utilized by the Division. It is not
appropriate to try to circumvent the intent of the Legislature to provide for
the safety of the public by trying to create a definitional exception and
remove the units from jurisdiction of the Division.

CONCLUSIONS OF LAW:
The Polaris units manufactured by the respondents, Mor-Flo/American
Comfort Systems, have been found to be within the jurisdiction of the Safety
Division of the Industrial Commission of Utah and must be removed from the
placings in question at the Arlington Place condominiums for reason of failing
to meet the standards as outlined in the Rules and Regulations adopted by the
Division.

ORDER:
IT IS THEREFORE ORDERED that the Order for Removal issued by the
Safety Division on August 30, 1989, of the Polaris Water Heater units at
Arlington Place, be enforced.
IT IS FURTHER ORDERED that any Motion for Review of the foregoing
shall be filed in writing within thirty (30) days of the date hereof,
specifying in detail the particular errors and objections, and, unless so
filed, this Order shall be final and not subject to review or appeal.

L. Moffit
nistrative6i&W Judge

Passed by the Industrial Commissia
of Utah, Salt Lake City, Utah, this

i^.

day of May, 1990,

Patricia 0.
A s h b y / f
Commission Secretary
*
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CONSTITUTIONAL PROVISIONS, STATUTES,
AND RULES
Constitution of Utah, Art. XVI, Sections 1,7, and 8.
Section 1: The rights of labor shall have just protection
through laws calculated to promote the industrial
welfare of the State.
Section 7: The legislature, by appropriate legislation,
shall provide for the enforcement of the provisions
of this article.
Section 8: The legislature may, by appropriate legislation
provide for . . . the comfort, health, safety, and
general welfare of any and all employees. No provision
of this Constitution shall be construed as a limitation
upon the authority of the legislature (sic) to confer
upon any commission now or hereafter created such power
and authority as the legislature (sic) may deem requisite
to carry out the provisions of this section.
Utah Code Annotated, Sect. 26-15-3.
Section 26-15-3 (Supp. 1989). The department shall
establish minimum rules for the design and installation of plumbing systems, fixtures and components
used in the state.
Section 26-15-3 (Supp. 1990). The department [of
Health ] shall advise the Division of Occupational and
Professional Licensing and the Uniform Building Code
Commission, with respect to the specific edition of the
Uniform Plumbing Code to be adopted, and amendments to
the Uniform Plumbing Code as provided for under Section
58-56-5. The department may enforce the Uniform Plumbing Code.
Utah Code Annotated, Sect. 35-7-5 et seq.
Section 35-7-5 (Supp. 1989). This act shall, except
as otherwise provided herein, cover all boilers and
pressure vessels used in industrial or manufacturing
establishments, business establishments, ... and every
place where workers or the public may be exposed to the
risks thereof. This act shall not apply to:
***

(d) Water heater tanks of the type commonly known
as domestic water heaters.
***

(f) Boilers and pressure vessels which are excluded
from the Boiler and Pressure Vessel Code published by
the American Society of Mechanical Engineers.

Emphasis added.
Section 35-7-5 (Supp. 1990). Except as otherwise provided in this section, this chapter applies to all boilers
and pressure vessels used in industrial or manufacturing
establishments, business establishments, ... and every
place where workers or the public may be exposed to risks
from the operation of boilers or pressure vessels. This
chapter does not apply to:
***

(d) Boilers and pressure vessels which are excluded
from the Boiler and Pressure Vessel Code published by
the American Society of Mechanical Engineers.
Section 35-7-6 (Supp. 1990). For purposes of this act
the standards for the design and construction of new
boilers and new pressure vessels shall be the latest
applicable provisions of the Boiler and Pressure Vessel
Code Published by the American Society of Mechanical
Engineers. This act shall not be construed as preventing the construction and use of boilers or pressure
vessels of special design, subject to approval by the
Utah Industrial Commission, provided such special design
provides a level of safety equivalent to that
contemplated by the Boiler and Pressure Vessel Code of
the American Society of Mechanical Engineers....
Section 35-7-7 (Supp. 1990). On and after July 1, 1967,
each boiler used or proposed to be used within this
state, except boilers exempt under Section 35-7-5, shall
be thoroughly inspected internally and externally, annually ... by the industrial commission ... as to its
safety of construction, installation, condition, and
operation. All low pressure boilers (steam fifteen
pounds per square inch pressure and water sixty pounds
per square inch pressure, maximum) shall be internally
and externally inspected at least biennially where construction will permit....
If a boiler shall, upon inspection, be found to be
suitable and to conform to the rules and regulations of
the Industrial Commission, the inspector shall issue to
such owner or user an inspection certificate.
***

The Industrial Commission may at any time suspend
an inspection certificate when in its opinion the
boiler for which it was issued may not continue to be
operated without menace to the public safety or when the
boiler is found not to comply with the safety rules of
the commission. Such suspension of an inspection certificate shall continue in effect until such boiler shall
have been made to conform to the safety rules of the
Industrial Commission and a new certificate is issued.
Inspectors...employed by the Industrial Commission
under this act shall meet at all times nationally recog-

nized standards of qualifications of fitness and competence for such work,
Utah Code Annotated, Section 58-56-4.
Except as provided in Section 58-56-10 and
subject to the provisions of Subsection (3), the
following are adopted as the construction standards to which the state and each political subdivision of this sate shall adhere in building
construction, alteration, remodeling and repair,
and in the regulation of building construction,
alteration, remodeling and repair:
***

(c) the Uniform Plumbing Code as adopted by
IAPMO;
(2) The Division, in collaboration with the commission, shall adopt by rule the specific edition
of the ... UPC to be used as the standard and may
adopt by rule successor editions of any adopted
code.
***

Utah Code Annotated, Sect. 63-46b-16.
(4) The appellate court shall grant relief
only if, on the basis of the agency's record, it
determines that a person seeking judicial review
has been substantially prejudiced by any of the
following:
***

(d) the agency has erroneously interpreted or applied the law;
***

(g) the agency action is based upon a
determination of fact, made or implied by the
agency, that is not supported by substantial
evidence when viewed in light of the whole record before the court;....
Utah Boiler and Pressure Vessel Rules and Regulations, Part II,
Sect. 16(i), (k) (eff. Oct. 1, 1988).
These rules shall not apply to the following
boilers and pressure vessels:
***

(i) Hot water supply boiler, water heaters,
ing lined potable water heater when none of
following limitations are exceeded:
(1) a heat input of 200,000 Btu/hr.
(2) a water temperature of 210 degrees
(3) a water-containing capacity of 120
***

includthe
F.
gallons.

(k) Boilers and pressure vessels located in a private
residence or in a apartment house with less than 5
family units.
Utah Boiler and Pressure Vessel Rules and Regulations, Part I,
Sect. 6, 6(j), 6(k), 6(1), 6(m) (eff. Oct. 1, 1988).
Boiler means a closed vessel in which water is
is heated, steam is generated, steam is superheated, or any combination thereof, under pressure or vacuum by the direct application of heat.
***

(j) Hot water heating boiler means a boiler in
which no steam is generated, from which hot water is circulated for heating purposes and then
returned to the boiler, and which operates at a
pressure not exceeding 160 psig or at temperatures [not exceeding] 250 degrees F. at or near
the boiler outlet.
(k) Hot water supply boiler means a boiler completely filled with water that furnishes hot water to be used externally to itself at pressures
not exceeding 160 psig or at temperatures not exceeding 250 degrees F at or near the boiler outlet.
(1) Lined potable water heater means a water
heater with a corrosion resistant lining, used
to supply potable hot water.
(m) Water heater means a closed vessel in which
water is heated by the combustion of fuels, electricity
or any other sources and withdrawn for use external to
the system at pressures not exceeding 160 psig and shall
include all controls and devices necessary to prevent
water temperatures from exceeding 210 degrees F.

INTRODUCTION
The following is a brief introduction to Part HLW.
It is general is nature, and should not be considered as
a substitute for actual review of appropriate articles of
the document However, this will give the user a better
understanding of the purpose, requirements, and
intent of Part HLW.

HISTORY
Since the major use of water heaters is to supply
clean, potable water for various cleaning purposes,
after which the water is discarded, and inasmuch as
the maximum water temperature is 210T, the design,
development, testing, corrosion protection, controls,
installation, and end use are so different from heating
boilers, it became necessary to establish separate
requirements in this Section for lined water heaters
supplying potable hot water for commercial purposes
other than for space heating. Part HLW was prepared
by a Special Task Group established by the Chairman
of the ASME Subcommittee on Heating Boilers in
October 1,967. The Task Group prepared these rules in
the course of 15 meetings held over a period of
approximately 3 yean and took cognizance of those
requirements that are peculiar to lined water heaters.
The protective linings utilized not only extend the
useful life of water heaters but also provide rust-free
potable water. The lining materials included in Part
HLW are those which are in general use in the
industry and include glass, galvanized zinc, portland
cement, copper, fluorocarbon-based polymer linings,
and amine or polyamine epoxy linings. Part HLW
includes gas, oil, and electrically heated water heaters.
Coverage was later expanded to allow construction
of lined vessels for the storage of potable water. Except
for marking, construction requirements are the same
as for fired vessels.
It was later recognized that some structural materials had sufficient corrosion resistance to be utilized in
the construction of potable water vessels. Although
unlined, a vessel so constructed would comply with

the intent of Part HLW to supply clean, potable water.
The scope was expanded to include water heaters and
storage tanks so constructed.

GENERAL
Part HLW applies to water heaters in commercial
or industrial sizes providing corrosion resistance for
supplying potable hot water for commercial purposes.
A water beater is defined as a closed vessel in which
water is heated and withdrawn for use external to the
system at pressures not exceeding 160 psig and
temperatures not exceeding 210T. Application to
residential size water heaters is not intended and is
excluded by the provisions of HLW-101.
Differences in applicable criteria for water heaters
versus hot water heating boilers are as follows.
(a) In a water heater, the temperature of the water
is limited to a maximum of 210T.
(b) A water heater is intended to directly supply
potable water for external use, with 100% makeup.
(c) To supply rust-free potable hot water, a water
heater is provided with a corrosion resistant lining or
constructed with corrosion resistant materials.
(d) Since a water heater is directly connected to a
potable water supply system, certain controls and
indicating instruments, such as a water level indicator,
low and high water cut-offs, and pressure and altitude
gauges, are not necessary on a water heater.
(e) Since the demand for potable hot water can be
intermittent and of short duration, considerations are
given to minimize the temperature gradation within
the water heater to control the temperature of
discharge water.
The following is a brief outline of the contents of
each Article of Part HLW.

Article 1 — General
The scope of Part HLW is given, and definitions of
the various water heaters are stated.
139
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SECTION IV — PART HLW

1986 Edition

Article 2 — Materials

Article 5 — Tests

The material requirements for the linings permitted
are specified as well as the lining thickness requirements. The material requirements specified for the
lining materials were, in general, taken from existing
standards by abstracting those requirements which
were considered to be those essential for the applications covered by these rules. Minimum thicknesses for
the backing materials for use with each of the water
heater linings is specified.

Proof test procedure is delineated for establishing
the maximum allowable working pressure of a water
heater or parts, and this test is required to be
witnessed and accepted by the Authorized Inspector.
The Manufacturers' Master Data Proof Test Report
for Lined Water Heaters shall be certified by the
designated responsible engineering head of the Manufacturer and the forms shall be kept on file by the
Manufacturer as a matter of record.
Article 6 — Inspection and Stamping

Article 3 — Design

Inspection and stamping requirements for water
heaters are given. An "HLW" Code symbol stamp is
provided for water heaters made in accordance with
Part HLW of Section IV.

The design criteria for water heaters is given in
Article 3. The pressure is specified as a maximum
llowable working pressure of 160 psi with a minimum
if 100 psi. The maximum water temperature permitedis210T.
The maximum allowable working pressure of the
vater heater shall be established in accordance with
he proof test provision of HLW-500. As an alternat e , stress values in Table HLW-300 may be used in
alculations employing the available formulas when
pplicable to the geometry of the lined water heater or
>arts.

Article 7 — Controls
Each water heater is required to have an operating
control and a separate high-limit temperature-actuated control which shuts off the fuel supply in case of
operating control failure. Water heaters should be
equipped with suitable primary safety controls, safety
limit switches, burners, or electric elements as appropriate and as required by a nationally recognized
Standard. Examples of these nationally recognized
Standards are listed.

U-ticle 4 — Weldments
The provisions for weldment joint design are similar
o those given elsewhere in this Section and in Section
fill, Division 1. In addition, some acceptable joint
lesigns are provided which have been commonly used
n the construction of water heaters and have provided
atisfactory service performance.

Article 8 — Installation
Some acceptable piping installations are shown.
Provisions for the installation of safety relief valves
and other valves are given.
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ARTICLE 1
GENERAL
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(d) Tanks built under the rules of Part HLW may
be used for storage of potable water. Article 7 need not
apply.
(e) Water heaters and tanks built under the rules of
Part HLW may be provided with cathodic protection.
(f) Water heaters used for deionized water fabricated of stainless steel listed in Table HLW-301 may be
built to Part HLW provided:
(1) all welding meets the requirement* ot Seel n n
IX;
(2) the maximum thickness shall be % in.
(g) Any water heater or storage tank that meets all
of the requirements of Part HLW, including those for
inspection, may be stamped with the Code HLW
symbol even though exempted from such stamping.

SCOPE

(a) The rules in Part HLW are applicable to water
heaters providing corrosion resistance for supplying
potable hot water for commercial purposes at pressures not exceeding 160 psi and temperatures not in
excess of 210°F. Part HLW is not intended to apply to
hot water heating boilers.
(b) Linings for lined water heaters are limited to
porcelain enameled (glass lined), galvanizing, cement,
copper, fluorocarbon polymer linings, and amine or
polyamine epoxy linings (see HLW-200).
(1) Glass lined water heaters are defined as those
with fired glass internal coatings which are hot water
resistant.
(2) Galvanized water heaters are defined as those
that are hot zinc dipped after the assembly has been
welded.
(3) Cement lined water heaters are those that are
lined with a low-soluble, hydraulic, cement-lining
material.
(4) Copper-lined water heaters are defined as
those that are completely lined with sheet copper.
(5) Fluorocarbon polymer-lined water heaters are
defined as those that are lined with a thermosetting
fluorocarbon polymer combined with other stabilizing
ingredients and applied after all fabrication has been
completed.
(6) Amine or polyamine epoxy-lined water heaters are defined as those that are lined with amine or
polyamine epoxy of an analysis for use in potable hot
water service.
(c) The materials used in the construction of
unlined corrosion resistant water heaters are limited to
those listed in Table HLW-301.

HLW 101

SERVICE RESTRII Til IN UN13
EXCEPTION

The rules of Part HLW are restricted to potable
water heaters and water storage tanks for operation at
pressures not exceeding 160 psi and water temperatures not in excess of 210T, except that water heaters
are exempted when none of the following limitations is
exceeded:
(a) heat input of 200,000 Btu/hr;
(b) water temperature of 210T;
(c) nominal water-containing capacity of 120 gal,
except that they shall be equipped with safety devices
in accordance with the requirements of HLW-800.

Ml
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(b) A water heater is provided with a corrosion
resistant lining or constructed with corrosion resistant
matenals
(c) A water heater is intended to supply potable hot
water with 100% makeup from a potable water supply
system Therefore, certain controls and indicating
instruments, such as a water level indicator, low and
high water cut-offs, and pressure and altitude gages,
are not necessary on a water heater Vessels built
under the rules of Part HLW mav be used for storage
of potable water
The following is a bnef outline of the contents of
each Article of Part HLW

The following is a brief introduction to Part HLW
It is general in nature, and should not be considered as
a substitute for actual review of appropnate articles of
the document However, this will give the user a better
understanding of the purpose, requirements, and
intent of Part HLW
Part HLW applies to water heaters in commercial
or industnal sizes providing corrosion resistance for
supplying potable hot water for commercial purposes
at pressures not exceeding 160 psig and temperatures
not exceeding 210°F
Part HLW does not apply to residential size water
heaters which are excluded by provisions of HLW-101
and hot water heating boilers
Differences in applicable cntena for water heaters
versus hot water heating boilers are as follows
(a) In a water heater, the temperature of the water
is limited to a maximum of 210T

Article 1 — General
The scope of Part HLW is given, and definitions of
the vanous water heaters are stated.
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